I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
MELVI N RAY FOALER and
SUSAN DESTEI GUER FOALER,
No. BK 87-40008
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VEMORANDUM AND ORDER

This matter i s before the Court on the Trustee' s Amrended (bj ecti on
to Exenptions. Debtor, Melvin Fow er, clai ns a honest ead exenptionin
t he amount of $7, 500.00. The Trustee objects to debtor's exenption on
t he basi s t hat he abandoned hi s honestead prior tothetine hefiled
hi s Chapt er 7 bankruptcy petition. The rel evant facts are as fol | ows:

On January 6, 1987 debtors filed ajoint petitionfor relief under
Chapter 7 of the Bankruptcy Code. Prior tothat tinme, the foll ow ng
events occurred. |n Decenber 1986, Mel vin Fow er, unabl e to find work
in Southern Illinois, obtained enploynment with Cain Realtors in
Kal amazoo, M chi gan. The of fer of enpl oyment, however, was conditi oned
upon M. Fow er obtaining his Mchigan real estatelicense. On January
4, 1987, because of marital difficulties and upon Susan Fow er's
request, Melvin Fow er | eft their hometolive in Mchigan. As of
January 6, 1987, the date the bankruptcy petitionwas filed, M. Fow er
had not yet obtained his Mchiganlicense, and to that extent, his
enpl oynent with Cain Realtors was still "conditional."

On January 9, 1987, M. Fow er paid a security deposit on an

apartnment in Kal amazoo, and on January 22, 1987, he signed a one



year | ease for that apartnent. Sincethat tine, M. Fow er has passed
his M chigan real estate exam nation, has been enpl oyed by Cain
Real t ors and has resi ded i n Kal amazoo, M chi gan. The Fow ers were
di vorced on Novenber 9, 1987.

The Trust ee contends that M. Fow er abandoned hi s honest ead pri or
tothefiling of his bankruptcy petition. The Trustee further clains
that M. Fow er did not have theintentiontoreturnto his honme onthe
date that the petitionwas filed. Inresponse, debtor contends that he
never i ntended t o abandon hi s honest ead, and t hat he only tenporarily
left the area seeki ng enpl oynent.

It iswell settledthat "[t] he goal of the honestead exenptionis
to shelter the famly and all owthe debtor a chance to regain his

footing." Matter of Reuter, 56 B.R. 39, 41 (Bankr. N.D. 1l1. 1985).

"Exenption |l aws are enacted for therelief of the debtor and shoul d be

l'i berally construed.” Inre Turner, 44 B.R 118, 119 (Bankr. WD. M.

1984). "\Whether one entitled to a honestead may be said to have
abandoned it by noving away fromit islargely amtter of intentionto

be determ ned by t he facts of each case."” Kawszew cz v. Kawszewi cz, 53

N. E. 2d 386, 389 (IIl. 1944). See al so Matter of Neis, 723 F. 2d 584,

589 (7th Cir. 1983). Thecritical tine for determ ningthe debtor's
intentionisthe date that the bankruptcy petitionwas filed. Inre
Grindal, 30 B.R 651, 653 (Bankr. D. Me. 1983).

| n det er mi ni ng whet her debt or i nt ended t o abandon hi s honest ead,
t he Court need not findthat debtor actual |y occupi ed t he honest ead on
the filing date. 1d. at 653. The cases have held that "tenporary

absence in search of a neans of livelihood...does not constitute



abandonnent of a honestead.” Inre Chalin, 21 B. R 885, 887 (Bankr.

WD. La. 1982). "It is generally recognized that a cl ai mant for
pur poses of heal th, pl easure, business, or for any cause. .. my absent
hi nsel f fromhi s honestead wi thout forfeiting his honestead rights...."

Lehman v. Cottrell, 19 N.E. 2d 111, 113 (IIl. App. Ct. 1939). See also

Di xon v. Moller, 356 N.E. 2d 411, 415 (11l.App. Ct. 1976). "Absence for

t hi s purpose does not giveriseto abandonnent if thereisanintent to

return as soon as the circumstances will permt." Inre Chalin, 21

B.R at 887.

I nthe present case, the Court finds, fromall of the evidence,
that M. Fowl er di d not possess the requisiteintent to abandon his
honmest ead on the date the petitionwas filed. Any intent to abandon
was clearly not absolute, but rather, was conditioned on vari ous
events. Although heleft for Mchigan two days before the petition was
filed, M. Fow er testifiedthat until the divorce, he al ways kept the
hope of returning to his home should his marital probl ens be resol ved.
Furt hernmore, although he was of fered enpl oynent by Cain Realtors in
Decenber 1986, this of fer was conditi oned upon M. Fow er obtai ning his
M chigan real estatelicense. At thetinme he filed his bankruptcy
petition, M. Fow er had not yet passed the real estate exam which
suggest s t hat any i ntent to abandon hi s honmest ead was condi ti onal and
not absolute. Finally, M. Fower testifiedthat he acceptedthe job
i n M chi gan because he needed the i ncone, andthat if he were ableto
secure enploynment in Southernlllinois, he wuldreturntothat area.
Al'l of these circunstances indicatethat M. Fow er did not intendto

abandon his honestead on the date of filing.
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The Trust ee al so contends that under Ill.Rev. Stat. ch. 110, Y12-

906, M. Fowl er nmust invest any proceeds of sale (inthe anount of his
exenption) i nto anot her honestead wi t hi n one year. Paragraph 12-906
provi des, in part:

[ T] he proceeds...to the extent of $7,500, shall

be exenpt fromjudgnent or ot her process, for one

year after the receipt thereof...and if

reinvested in a homestead the sane shall be

entitledtothe sane exenption as the ori gi nal

homest ead.
I11.Rev.Stat. ch. 110, 712-906 (enphasis added). The Court does not
believe that this statute requires debtor toreinvest his exenption
i nt o anot her honest ead, nor couldthe Court | ocate any Il linois case
interpreting the statute inthat nmanner. The case cited by t he Trust ee
i s an Oregon case i nvol ving an Oregon statute that differs consi derably
fromthe Illinois statute quoted above.

Accordingly, for the reasons stated above, the Trustee's

Amended Obj ection to Exenptions is DENIED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 18, 1987




